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Sergeant Halcrow was mortally hurt. His clothing was deranged; it
seemed to have been violently torn apart, exposing . . . a wide, ragged
opening in the abdomen. It was defiled with earth and dead leaves.
Protruding from it was a loop of small intestine. . . .

The man who had suffered these monstrous mutilations was alive. At
intervals he moved his limbs; he moaned at every breath. He stared blankly
into the face of his friend and if touched screamed. In his giant agony he had
torn up the ground on which he lay; his clenched hands were full of leaves
and twigs and earth. Articulate speech was beyond his power; it was
impossible to know if he were sensible to anything but pain. The expression of
his face was an appeal; his eyes were full of prayer. For what?

There was no misreading that look . . . . Consciously or
unconsciously, this writhing fragment of humanity, this type and example of
acute sensation, this handiwork of man and beast, this humble, unheroic
Prometheus, was imploring everything, all, the whole non-ego, for the boon of
oblivion. To the earth and the sky alike, to the trees, to the man, to what ever
took form in sense or consciousness, this incarnate suffering addressed that
silent plea.

For what, indeed? For that which we accord to even the meanest
creature without sense to demand it, denying it only to the wretched of our

own race. for the blessed release, the rite of uttermost compassion, the coup
de grdce.'

I. Introduction

A Soldier® who kills a gravely wounded combatant to end his suffering likely will be

charged with premeditated murder. If convicted of premeditated murder, the Soldier will be

' AMBROSE BIERCE, THE COLLECTED WORKS OF AMBROSE BIERCE, VOL. II: IN THE MIDST OF LIFE: TALES OF
SOLDIERS AND CIVILIANS, 122-132 (Gordian Press, Inc. 1966) (1909), available at http://www.gutenberg.
org/files/13334/13334-h/13334-h.htm#page122.

? The author uses “Soldier” throughout this thesis; however the concepts herein are equally applicable to any
member of the armed forces.



sentenced to life in prison—there is no discretion. Life in prison is the mandatory minimum
sentence for a premeditated murder conviction.’ A mandatory life sentence for combat-
related mercy killings is unjustifiable for three reasons. First, it subjects the Soldier to a
punishment that does not correspond with the moral wrongfulness of the crime. Second, the
mandatory minimum sentence constructively coerces the Soldier into a posture to plead
guilty to a lesser charge to avoid the risk of the mandatory life sentence. Third, it deprives
the Soldier of any meaningful sentencing case by making matters in mitigation and

extenuation irrelevant.

By constructively coercing the Soldier to plead guilty, the government undermines
the integrity of the military justice system avoiding the burden of proving the Soldier’s
actions were the cause of the victim’s death, by shielding itself from possible defenses, and
by avoiding the real risk of jury nullification by the panel members. Furthermore, when the
Soldier pleads guilty to avoid the harshness of the potential life sentence, he is required to
accept terms of the pretrial agreement that limits his ability to fully litigate the sentencing
case. Since mercy killings have been a part of armed conflict for thousands of years,* and
since the United States is currently engaged in multiple military operations that require long-
term commitments, the likelihood that Soldiers will be charged with premeditated murder for
combat-related mercy killings is greater now than at any time in U.S. history. Several

operational factors increase the likelihood that Soldiers will face such charges: the increased

3 MANUAL FOR COURTS-MARTIAL, UNITED STATES pt. IV, § 43(e)(1) (2005) [hereinafter MCM].

* See infra Part II.



use of unmanned aerial vehicles (UAVs);5 the advent and proliferation of digital cameras
possessed by Soldiers on the battlefield; § and the presence journalists embedded with U.S.
Soldiers in combat operations.” These advances now record much of what never previously

had been seen by the public in the history of war.®

As a result, the time is right to amend the Uniform Code of Military Justice (UCMIJ)

to criminalize more appropriately homicide, and to establish an equitable sentencing range

’ Defense Authorization Request for Fiscal Year 2007 and the Future Years Defense Program: Hearing Before
the S. Comm. on Armed Svcs., 109th Cong., 2d Sess. 21 (prepared remarks of Hon. Michael W. Wynne, Sec’y
of U.S. Air Force), available at http://armed-services.senate.gov/statemnt/2006/March/Wynne-Moseley%62003-
02-06.pdf.

Leading the way in reconnaissance and imagery, the Air Force is currently flying
Predator UAV missions 24 hours a day, 7 days a week. This capability will grow from 8 to
12 total orbits in 2006 to meet increased demand. Predator aircraft are able to transmit live
video picture to ground-based targeting teams equipped with the Remote Operations Video
Enhanced Receiver (ROVER) system.

1d

¢ Tony Perry & Patrick J. McDonnell, The Digital War: Armed with Cameras and the Internet, Troops Capture
an Uncensored, Front-Lines View, L.A. TIMES, May 19, 2004, at E1. Brigadier General Mark Kimmitt best
expressed this reality:

You can't put the genie back in the bottle . . .. Soldiers have cameras in the
battlefield. They have telephones in the battlefield. They have access to Internet cafes on the
base. At a certain point, you just have to trust them to do the right thing - and punish them if
they don’t.

Id.

" ROBERT HODIERNE, MEDIA CREDIBILITY IN WAR: THE PHENOMENON OF EMBEDDED REPORTERS 9-10 (2004),
http://www.hodierne.com/cred.htm (last visited Mar. 19, 2006). The process of embedding journalists with
Soldiers as they fight wars and engage in military operations gives the media virtually unfettered access to the
battlefield. “The embedded press system as implemented allowed the press unprecedented access. The system
used in Iraq included not only the embedded press, but other forms of press access, including unilateral
reporting and official information releases from the U.S. Central Command.” CHRISTOPHER PAUL & JAMES J.
KIM, REPORTERS ON THE BATTLEFIELD: THE EMBEDDED PRESS SYSTEM IN HISTORICAL CONTEXT xviii (2004).

® “Embeds saw what the military units they were with saw. If the embedded journalist was with a combat unit,
he typically had a view out the window of his Humvee as it sped north.” HODIERNE, supra note 5, at 15.



for Soldiers convicted of combat-related mercy killings. One of these changes should
include amending Articles 118 and 119 of the UCMJ. New homicide offenses should divide
unlawful killings into three distinct categories: first degree murder, second degree murder,
and manslaughter, based on aggravating and mitigating circumstances. The harshest
punishments, including death, should be reserved for killings classified as first degree

murder.

The UCMLI should also eliminate premeditation as the sole factor qualifying a Soldier
for the death penalty and triggering the mandatory minimum sentence of life in prison in a
murder case. Instead, premeditation should be simply one of several aggravating factors that
could be used to classify a homicide as first degree murder. Additionally, an accused
Soldier’s merciful motive, such as eliminating pain or suffering, must be considered when
classifying homicides. A formula that balances the aggravating and mitigating circumstances
should then be used to determine the homicic.le classification—whether it is first degree

murder, second degree murder, or manslaughter.

Until the homicide statute is revamped, immediate interim changes should be
implemented. These immediate changes could include creating a partial affirmative defense
for a combat-related mercy killing. A partial affirmative defense would mitigate, as a matter
of law, premeditated and unpremeditated murder to voluntary manslaughter if the defense
proves by a preponderance of evidence that the killing was motivated by mercy and the
accused believed the victim was gravely wounded. Alternatively, also as an immediate
measure, if the motive of mercy is reasonably raised by the evidence, the government would

4



have an additional sentencing burden before triggering the mandatory minimum sentence of
life. The additional sentencing burden would require the government, once the motive of
mercy is fairly raised by the evidence, to disprove both beyond a reasonable. Otherwise, the
mandatory minimum sentence of life in prison would not be triggered. If the government
chooses not to refute the merciful motive, or is unable to disprove it, then the full range of

punishment, except death, would be an authorized punishment.

A. The coup de grdce — Defining mercy killings

Coup de grdce is a French expression meaning a “death blow delivered mercifully to

”9

end [the] suffering” of a person who is gravely wounded.'® Delivering a coup de grdce has
been described as a “mercy killing” intended to end the anguish of a person facing inevitable

death or “meaningless existence.”'' Because a coup de grdce involves the killing of gravely

? RANDOM HOUSE WEBSTER’S UNABRIDGED DICTIONARY 463 (2d ed. 1998) [hereinafter RANDOM HOUSE].
' THE RANDOM HOUSE COLLEGE DICTIONARY 307 (Revised ed. 1980).

' JACQUES P. THIROUX, ETHICS: THEORY AND PRACTICE 234 (1977). Mercy killing is distinguished from
allowing someone to die and mercy death in which the victim requests to be killed.

Mercy killing is similar to mercy death in the sense that it involves a direct action to
end someone’s life; the difference is that mercy killing is not done at the person’s request.
People who perform mercy killing may assume that the person they are going to kill wants
this to be done, but they don’t know for sure, nor do they have the person’s explicit request or
permission to perform the act. Very often the decision for mercy killing is based on the belief
that the “vicitm’s” life is no longer worth living because he or she is just merely existing as a
mindless organism, not as a full human being.

Therefore, mercy killing can be defined as the involuntary termination of someone’s
life by a direct means from a motive of mercy, that is, in an attempt to end suffering and/or a
“meaningless existence.”

1d



wounded combatants in war, combat-related mercy killings are generally more accepted[2
than euthanasia.® Despite this limited acceptance, combat-related mercy killings are not

. . 15
without moral questions'* or legal consequences.

2 1t is one thing to be a combatant engaged in battle, attempting to kill each other one minute, then, after
inflicting mortal wounds on your adversary, deciding what to do with him as he is suffering in his final
moments of life. It is quite another thing for a doctor in a clinic or hospital environment, bound by an oath to
render care to the sick, knowing that hospice and palliative care is readily available, to contemplate euthanasia.
This point is illustrated in the debates of the Legislative Assembly for the Australian Capital Territory when
they were considering a 1995 medical treatment bill in that would authorize euthanasia for the terminally ill:

I believe that there are two elements that need to be considered, the moral and the
legal. Much of the moral issue has already been discussed by previous speakers. [ do not
wish to canvass those views, except to say that, whilst we may speak about freedom of choice
in both life and death, it seems to me that there is a considerable difference between taking
one’s own life and asking somebody else to help one take it. Mercy killing is a fact of war.
For example, a soldier may be too badly wounded to be carried and you do not wish him to
fall into the hands of the enemy, for very obvious reasons. There is a difference, however,
between that type of behaviour in war and a similar type of behaviour, be it mercy killing or
euthanasia, in peace.

DEBATES OF THE LEGISLATIVE ASSEMBLY FOR THE AUSTRALIAN CAPITAL TERRITORY, HANSARD 2293 (daily
ed. Nov. 22, 1995) (statement of Mr. Speaker Cornwell), available at http://www hansard.act.gov.au/hansard/
1995/pdfs/19951122.pdf.

' While the term “mercy killing” is often used interchangeably with euthanasia, in a combat or battlefield
context, euthanasia will rarely be used to describe a coup de grdce or “combat-related mercy killing.” There is
no widespread or commonly accepted definition of euthanasia. However, almost all definitions of euthanasia
share common components:

[The first shared component is] that euthanasia involves decisions which have the effect of
shortening life. They [definitions] also agree that it is limited to the medical context:
‘euthanasia’ involves patients’ lives being shortened by doctors and not, say, by relatives.
Moreover, all three [definitions] concur that characteristic of euthanasia is the belief that
death would benefit the patient, that the patient would be better off dead, typically because the
patient is suffering gravely from a terminal or incapacitation illness or because the patient’s
condition is thought to be an ‘indignity.’

JOHN KEOWN, EUTHANASIA, ETHICS AND PUBLIC POLICY: AN ARGUMENT AGAINST LEGALISATION 10 (2002)
(citations omitted).

' The motive of the Soldier for killing the gravely wounded combatant “matters decisively” in assigning a
“moral quality” to the killing, and hence moral consensus. The moral analysis of combat-related mercy killings
is similar to that of euthanasia:



B. Current military operational commitments

In a post-September 11, 2001 world,'® military and combat operations have become

commonplace,” with significant challenges incurred and future long-term commitments

There is no consensus that killing anything (alive) is wrong. But as one adds a subject of the
act, or agent, object/ends of this agent, and other circumstances to the genus “killing” to get
the quasi-species of “the deliberate killing of people,” one reaches a level where wide
consensus can be elicited (e.g. in circumstance where the person deliberately and knowingly
killed is innocent, killing is murder and wrong). 1f one adds yet more
specification/determination (the agent has been asked by a terminally ill patient in
excruciating pain, under a number of specific further conditions for soundness of mind and
informed consent by family and subject, after checks on terminal diagnosis, etc.) this
consensus again disappears (mercy killing).

David Ardagh, The Method of Determination in Moral Reasoning: Moral Universalizm and Particularism
Reconciled? 3 (Center for Applied Philosophy and Public Ethics, Working Paper No. 2001/3, 2001), available
at http://www.cappe.edu.au/PDF%20Files/Ardagh] .pdf (cited with permission of author).

5 In the three most recent cases of combat-related mercy killings by U.S. Soldiers, all three accused were
convicted. Staff Sergeant Johnny Horne, Staff Sergeant Jonathon Alban-Cardenas, and Captain Rogelio
Maynulet were convicted in separate courts-martial for killing gravely wounded Iraqis who appeared to be
suffering. Scott Canon, Officer’s Fate is on the Line Again; He’s Accused of Ordering Murders, KANSAS CITY
STAR, Nov. 13, 2005, at Al. The author was a member of CPT Maynulet’s defense team.

' On the morning of September 11, 2001, four commercial passenger jets were hijacked within an hour and
fifteen minutes of each other, and three were piloted into symbols of American power and wealth: the North
and South towers of the World Trade Center in New York City, and the Pentagon in Washington D.C. The
result of theses terrorist attacks was catastrophic as noted by the 9/11 Commission:

On September 11, the nation suffered the largest loss of life — 2,973 — on its soil as a
result of hostile attack in its history. The [Fire Department of New York] suffered 343
fatalities — the largest loss of life of any emergency response agency in history. The [Port
Authority Police Department] suffered 37 fatalities — the largest loss of life of any police force
in history. The [New York Police Department] suffered 23 fatalities — the second largest loss
of life of any police force in history, exceeded only by the number of PAPD officers lost the
same day.

NATIONAL COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES, THE 9/11 COMMISSION REPORT:
FINAL REPORT OF THE NATIONAL COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES 311
(Official Gov’t. ed., 2004), available at http://a257.g.akamaitech.net/7/257/2422/05aug20041050/www.
gpoaccess.gov/911/pdf/fullreport.pdf.

'” Since the beginning of Operation Enduring Freedom, the United States has been engaged in continuous
combat overseas on two fronts: Afghanistan and Iraq. As of January 31, 2005, 1,048,884 troops have fought in
these military operations, “approximately one-third the number of troops ever stationed in or around Vietnam
during 15 years of that conflict.” Mark Benjamin, How Many Have Gone to War?, Apr. 12, 2005,

7



required.'® Today, U.S. forces are deployed to Irag,' Afghanistan,?® and throughout the

world?! fighting the Global War on Terrorism.?2  For instance, the U.S. Army has 315,000

http://www.salon.com/ news/feature /2005/04/12/troops_numbers/. One third of the troops have redeployed at
least once to combat zones, with 63% of all active duty Soldiers deploying at least once in support of, or in
direct combat operations in Afghanistan and Iraq. See id.

'®* The enemy—insurgents and guerrilla fighters who can fade into the community—necessarily prolong the
conflict. Dr. Paul Rogers, a professor of peace studies at the University of Bradford, England, and global
security consultant to the Oxford Research Group noted:

What the United States is facing in Iraq and Afghanistan is an entrenched form of
asymmetric warfare in which determined paramilitaries have sufficient support from their
own communities and are fighting on their own territory. With all its reconnaissance and
surveillance systems and with all its firepower and communications assets the Pentagon is
simply not able to gain the advantage and therefore faces major long-term commitments that
are as unexpected as they are difficult to maintain.

Paul Rogers, The U.S. Military and the ‘War on Terror,” INT’L SECURITY MONTHLY BRIEFING (Oxford
Research Group, Oxford, U.K.), Sept. 2005, at 5.

' As of December 22, 2005, there were nearly 160,000 U.S. troops in Iraq. Douglass K. Daniel, Warner: Bush
Should Use ‘Fireside Chats,’ Dec. 22, 2005, http://ap.washingtontimes.com/dynamic/stories/U/US_IRAQ?
SITE=DCTMS&SECTION=HOME&TEMPLATE=DEFAULT&CTIME=2005-12-17-15-08-48.

20 As of December 7, 2005, there were approximately 18,000 U.S. troops in Afghanistan. Robert E. Hunter,
Q&A: NATO troops in Afghanistan, Dec. 7, 2005, http://www.nytimes.com/cfr/international /slot]
120705 .html?pagewanted=print (last visited Dec. 23, 2005).

2! ANDREW FEICKER, CONGRESSIONAL RESEARCH SERVICE REPORT FOR CONGRESS, U.S. MILITARY
OPERATIONS IN THE GLOBAL WAR ON TERRORISM: AFGHANISTAN, AFRICA, THE PHILIPPINES, AND COLOMBIA 7-
13 (Feb. 4,2005). In addition to Afghanistan and Iraq, the United States is conducting military operations in
Africa, the Philippines, Colombia and “other countries or regions” as part of the Global War on Terrorism. Id.
at 1. In October 2002, the Combined Joint Task Force Horn of Africa (CJTF-HOA) fights terrorism in the
countries of Kenya, Somalia, Ethiopia, Sudan, Eritrea, and Djibouti. There are approximately 2,000 personnel
stationed in Djibouti as part of CITF-HOA. Id. at 7. In the Philippines, U.S. forces are training Filipino units in
“counterinsurgency and counterterrorism tactics.” U.S. troops participate in Balikatan exercises at least
annually, utilizing approximately 2,500 troops for each exercise. /d. at 9. In Columbia, in 2002, the focus
shifted from counter narcotic training to counterinsurgency training for Colombian forces. The United States
has about 800 military and civilian personnel in Columbia. Id. at 12.

2 president Bush described the all encompassing war on terrorism soon after the 9/11 attacks as:

Ours will be a broad campaign, fought on many fronts. 1t’s a campaign that will be
waged by day and by night, in the light and in the shadow, in battles you will see and battles
you won’t see. It’s a campaign waged by [S]oldiers and sailors, Marines and airmen; and also
the FBI agents and law enforcement officials and diplomats and intelligence officers. 1t’s a
campaign that is being waged in distant lands, and a campaign be waged by our new Office of
Homeland Security.



Soldiers “deployed or forward stationed in more than 120 countries to support operations in
Iraq, Afghanistan and other theaters of war.”?® The U.S. Navy has 85 ships deployed “in
support of the nation’s interests in the Persian Gulf, the Mediterranean, the Indian Ocean and

the Western Pacific.”**

The U.S. Air Force has over 31,000 Airmen deployed supporting the
military efforts and “were flying 225 sorties a day.” At the beginning of the Iraq War, the
U.S. Marine Corps deployed a Marine Expeditionary Force as “a combat ready force of
almost 70,000 Marines and Sailors in less than 60 days.”?® All branches of the U.S. military
are actively engaged worldwide supporting operations that required the “largest movement of

127

forces” and equipment since WWIL.“" Not surprisingly, during theses combat operations,

George W. Bush, U.S. President, Remarks at the California Business Association Breakfast in Sacramento,
California, (Oct. 17, 2001), in 42 WEEKLY COMP. PRES. DOC. 1499 (Oct. 22, 2001).

3 A statement on the Posture of the United States Army, 2005: Presented to the Comm. and Subcomm. Of the
U.S. Senate and the H. of Rep., 109th Cong. 3-4 (1st Sess. 2005) (written remarks of Hon. Francis J. Harvey,
Sec. of the Army, and Gen. Peter J. Schoomaker, Army Chief of Staff). The Army is engaged in operations “we
could never have forecasted before September 11, 2001, operating at a very high pace that will likely continue
for some time.” /d.

% 2005 Posture Statement of the U.S. Navy: Hearing Before the Defense Subcomm. of the H. Appropriations
Comm., 109th Cong. 2-3 (Ist Sess. 2005) (statement of Adm. Vern Clark, Chief of Naval Operations).

B US. Air Force Posture Statement — 2005: Presented to the Comm. and Subcomm. Of the U.S. Senate and the
H. of Rep., 109th Cong. (1st Sess. 2005) (written statement of Hon. Peter B. Teets, Act. Sec. of the Air Force,
and Gen. John P. Jumper, Air Force Chief of Staff), available at http://www.af. mil/library/posture/
posture2005.pdf.

% Posture of the U.S Marine Corps, 2004: Presented to the Senate Armed Services Comm., 108th Cong. 2-3
(2004) (statement of Gen. Michael W. Hagee, Commandant of the Marine Corps), available at http://www.au.
af.mil/aw/awc/awcgate/usmc/posture_feb04.pdf. “During this past year, the Marine Corps, both active and
reserve, was engaged in operations from Afghanistan, to the Arabian Gulf, the Horn of Africa, Liberia, the
Georgian Republic, Colombia, Guantanamo Bay and the Philippines.” /d.

%" Regarding the Fiscal Year 2005 National Defense Authorization Budget Request — Assessing the Adequacy of
the Fiscal Year 2005 Budget to Meet Readiness Needs: Hearing Before the Subcomm. on Readiness of the H.
Comm. on Armed Services, 109th Cong. (2004) (statement of Gen. George W. Casey, Jr., Vice Chief of Staff,
U.S. Army).



many U.S. troops will be forced to render emergency medical aid to those wounded in the

conflict, combatants and civilians alike, and face gravely wounded combatants.

C. Recent combat-related mercy killings

On at least two occasions since the U.S.-led invasion of Iraq in March 2003, Soldiers
have ended the apparent suffering of gravely wounded individuals with mercy killings. The
first incident involved an insurgent that was gravely wounded when he was shot in the head
during a vehicle chase with U.S. forces.”® The second incident involved an Iraqi teenager
who was gravely wounded when he was shot by a patrol in a truck suspected of planting
improvised explosive devices (IEDs).”> Three courts-martial resulted from these incidents
and the government charged each Soldier with premeditated murder,* carrying a mandatory

minimum sentence of confinement for life if convicted.!

D. Roadmap for change

% Bill Glauber, Chicago Soldier Shot Iraqi Out of Mercy, Officer Testifies, CHI. TRIB., Sept. 9, 2004, at 18; Bill
Glauber, Evan Osnos & Carlos Sadovi, Murder Case Snares the Perfect Soldier; Chicago Gl is 1st Charged in
Irag, CHL TRIB., July 25, 2004, at 1.

* Edmund Sanders, The Conflict in Irag; U.S. Soldier Pleads Guilty in ‘Mercy’ Killing of Iraqi; Staff sergeant
is given a three-year prison term, L.A. TIMES, Dec. 11, 2004, at A13.

% The government charged Staff Sergeant (SSG) Homne and SSG Alban-Cardenas with premeditated murder.
Edmund Sanders, The Conflict in Iraq; U.S. Soldier Pleads Guilty in ‘Mercy’ Killing of Iraqi; Staff sergeant is
given a three-year prison term, L.A. TIMES, Dec. 11,2004, at A13. Additionally, the government charged
Captain (CPT) Maynulet with premeditated murder. U.S. Dep’t of Defense, DD Form 458, Charge Sheet (May
2000) (United States v. Maynulet preferred 12 June 2004) (on file with author).

3' MCM, supra note 3, pt. IV, §43(e)(1).
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In arguing for why life in prison is not an appropriate mandatory punishment for
combat-related mercy killings, such killings must be put into a historical context. Part II of
this thesis surveys the history of combat-related mercy killings. The historical survey first
reviews general reports of combat-related mercy killings as recorded in various campaigns or
wars—from the early accounts, through the Middle Ages and Napoleon, through both World
Wars, and beyond, to Vietnam. The historical survey then shifts to officially investigated
incidents of combat-related mercy killings—focusing on three contemporary cases, all

investigated by their respective services.

After the historical survey, Part III of this thesis examines what law should apply to
combat-related mercy killings. After analyzing what jurisdictions could enforce criminal
laws against a Soldier for a combat-related mercy killing, this thesis examines the statutes
under which a Soldier is likely to face trial. This legal analysis considers the laws of the
nation where the combat-related mercy killing occurred, international law, including The
Hague and Geneva Conventions, and the domestic law of the United States, focusing on the
UCMIJ. Once it is determined where a Soldier is likely to be tried, the specific applicable

statutes will be examined.

The first part of the statute-specific legal analysis focuses on the actus reus of the
possible offenses, including premeditated murder, murder and manslaughter. The second
part analyzes the mens rea requirements for each offense addressed in the actus reus section.
The third part applies the facts common to all combat-related mercy killings to the elements
of the applicable law. This factual application will determine what offense best “fits’ the

11



facts of combat-related mercy killings. The final part of the legal analysis reviews the
theories and ethics behind charging decisions, and considers what implications the mandatory
minimum sentence life for premeditated murder has on prosecutorial discretion and the

charging decisions for courts-martial involving a combat-related mercy killing.

Following the legal analysis, Part IV of this thesis argues that the current practice of
the U.S. Army>” of charging combat-related mercy killings as premeditated murder is
unjustified. The first argument focuses on why charging premeditated murder is unjust—that
the potential punishment does not fit the crime and the Soldier is constructively coerced to
plead guilty. The forced guilty plea permits the government to avoid its burden of proving
the case, and minimizes the effectiveness of the defense sentencing case. The second
argument examines the potential defenses of justification, mistake of law, necessity and
duress, and demonstrates why each is likely to fail in a combat-related mercy killing case,
thereby exposing the accused to a mandatory minimum sentence of life in prison. The final
argument concludes that in the event the Soldier is convicted of premeditated murder, his

sentencing case is meaningless.

Part V of this thesis advocates changing the military homicide statutes to avoid the
injustices explored in Part IV. The initial proposal for change focuses on revising Articles

118 and 119, UCMI. This revision’s goal is to eliminate premeditation as the sole factor

*2 While this thesis is equally applicable to all military services, the three recent cases involving combat-related
mercy killing have all been Soldiers tried by courts-martial in U.S. Army courts with prosecutors, defense
counsel and military judges all from the U.S. Army.
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triggering the death penalty and mandatory minimum sentence of life. Adoption of a
homicide statute or a classification system based on aggravating and mitigating factors would
accomplish such a goal. The second proposal is to make mercy killing a partial affirmative
defense in the Manual for Courts-Martial (MCM). If, at trial, the defense proves mercy was
the motive for the killing and the accused Soldier believed the victim was gravely wounded,
murder would be mitigated to manslaughter. The third proposal for change calls for an
immediate modification to the sentencing procedures and jury instructions in premeditated
murder cases until the homicide statute is fully revised or the affirmative defense is
implemented. The modified sentencing procedure would require the military judge, sua
sponte, to instruct the members that the government has the burden to disprove beyond a
reasonable doubt (when raised by the evidence) one of two mandatory sentence triggering
prongs. The first is the motive prong and the second is gravely wounded prong. If the
government proves that the motive of the Soldier was not mercy, then the mandatory
minimum sentence is triggered. Alternatively, if the government proves that the Soldier who
committed the mercy killing honestly did not believed the victim was gravely wounded, or
that such belief was unreasonable, then the mandatory minimum sentence is also triggered.
Once there is some evidence of merciful motive, the mandatory minimum sentence of life
only will be imposed if the government proves beyond a reasonable doubt that 1) the motive
was not mercy, or 2) the accused Soldier did not think the person’s death was inevitable or 3)
such belief was unreasonable. If the government chooses not to contest the accused’s motive
or belief, or fails to disprove them beyond a reasonable doubt, the members would be

authorized to adjudicate any punishment except death.
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II. Survey of the history of combat-related mercy killings

One of the first accounts of a combat-related mercy killing is the biblical story of
King Saul.*® King Saul battled the Philistines in about 1000** B.C.E.** As the Philistines
closed in on Saul and his forces at Mt. Gilboa, many of his men were killed, including his
sons. Saul was gravely wounded in the battle and ultimately killed.*® There are two accounts

of his death.

The first account is from a mourning Israeli Soldier. An Amalekite told David that as
the Israeli Army fled from the Philistines on Mount Gilboa he observed Saul leaning against
his spear as the enemy chariots closed in on him. He told David that Saul begged him to kill

him saying “come and put me out of my misery for I am in terrible pain but life lingers on.”*’

*3 Saul is the first king of the Kingdom of Israel. The prophet Samuel, a great judge of Israel, appointed him

king as instructed by God after the people of Israel asked to be ruled by a king as other nations were ruled at the
time, thereby rejecting “the theocratic regime.” JAMES F. DRISCOLL, THE CATHOLIC ENCYCLOPEDIA, VOL. XI1II
(online ed., K. Knight 2003) (1912), http://www.newadvent.org/cathen/13486d.htm (last visited Jan. 10, 2006).

** Jewish scholars have Saul’s death at 1000 B.C.E. “At around the turn of the millennium, the kingship
changed hands. Saul died in battle.” The Department for Jewish Zionist Education, The Jewish Agency for
[srael, A Timeline of Jewish History, http://www.jewishagency.org/ JewishAgency/English /Jewish%20
Education/Jewish%20History/ 1300%20BCE%20 %201996%20CE/ (last visited Jan. 2, 2006).

% When referencing history or theology the abbreviation A.D. (anno Domini, Latin for “in the year of our
Lord”) and B.C. (“before Christ”) are often replaced by C.E. (meaning “in the Common Era”) and B.C.E.
{meaning “before the Common Era”) respectively. WILLIAM A. SABIN, THE GREGG REFERENCE MANUAL: A
MANUAL OF STYLE, GRAMMAR, USAGE, AND FORMATTING 312 (10th ed. 2005 (Univ. of Phoenix Custom ed.)).
% 1 Samuel 31:1-7 (The Living Bible, Paraphrased).

’7 2 Samuel 1:1-10 (The Living Bible, Paraphrased).
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Knowing death was inescapable; the Israeli Soldier confessed to David he delivered the coup

de grdce, killing Saul.*®

The second account of the death of Saul occurs when archers fired on his position
severely wounded him. In agony, Saul groaned to his armor bearer “kill me with your sword
before these heathen Philistines capture me and torture me.”™*® The armor bearer refused to
kill Saul out of fear; therefore fell upon his own sword, ending his pain.*® Regardless of
which account is accepted, they both demonstrate that over thousands of years ago, the

concept of killing a gravely wounded combatant out of mercy had been contemplated.

Similarly, the account of the Zealots at the fortress of Masada when battling the
Romans in 74 C.E. demonstrates that the mercy killing to prevent the intolerable future pains
associated with slavery, rape, torture and religious persecution also had been contemplated.41
The Zealots were revolting against the Romans and in 74 C.E. the last of the Zealots where in
siege at the fortress at Masada. After a lengthy siege, the Romans broke through the outer

wall of the fortress, and because of nightfall, postponed the final assault until the following

38 Id
*® | Samuel 31:3-4 (The Living Bible, Paraphrased).

14 Similarly, Abimelech, on of Gideon’s sons, after he defeated the men of Shechem, captured the city of
Thebez. Judges 10:50 (The Living Bible Paraphrases). The residents of Thebez barricaded themselves inside a
fort within the city. As Abimelech prepared to burn the fort, a woman on the roof “threw down a millstone,”
crushing his skull. Judges 10:53. “‘Kill me!” he groaned to his youthful armor bearer. ‘Never let it be said that
a woman killed Abimelech!” So the young man pierced him with his sword, and he died.” Judges 10:54.

*! Masada, http:/people.westministercollege.edu/faculty/mmarkowski/212/Class-site/byrce/212.html (last
visited Jan. 8, 2006).
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moming.42 That night, the Zealots decided that if the Romans captured them, survivors
would be subjected to inhumane atrocities. As a group, they decided to spare themselves the
“intolerable pains” that would be inflicted upon them by the Romans. The Zealots
accomplished this with mercy killings.43 The method by which they carried out the mercy

killings assured that only one would have to commit suicide:

The men became grief stricken for the murder of their families and resolved to
finish the job as quickly as possible. Each man burned everything that he had
and “they chose ten men by lot out of them, to slay all of the rest.” These ten
made sure that all were dead except for themselves, and once again by lot
chose th‘iman who would slay them all, set fire to the fortress and finally kill
himself.

A survey of more contemporary examples of the way warriors on the battlefield
confronted gravely wounded and suffering combatants creates a tapestry representing the

history of combat-related mercy killings.

A. General reports of combat-related mercy killings

The history of combat-related mercy killings is mostly recorded as personal accounts
or reports from the field. Usually, there was no investigation or court-martial resulting from

the combat-related mercy killing. As a result, most of the documented incidents of such

42 Id
43 Id

441d.
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killings are recorded in the personal accounts of war and individual battles, or in the
biographies of war survivors. While a complete treatise has not been written on the subject

of combat-related mercy killings, several examples are noted throughout history.

1. Medieval battles and sieges

After the Norman Conquest of England by the French Duke William the Conqueror
in 1066, the English throne claimed vast tracks of land in both England and France.* Over
time, the French began to take back the lands acquired by the English,* and in 1337
demanded the return of the last two provinces: Gascony and Guienne.*” This started the

Hundred Year War between France and England.*®

In August 1415, still battling the Hundred Year War, and in an attempt to reclaim
lands reacquired by the French, English King Henry V set sail for Harfleur with eight

thousand archers and two thousand men-at-arms.*® After six weeks, and the loss of over

4 CH. PETIT-DUTAILLIS, THE FEUDAL MONARCHY IN FRANCE AND ENGLAND FROM THE TENTH TO THE
THIRTEENTH CENTURY 60 (C.K. Ogden ed., E.D. Hunt trans., 1936). William claimed the throne through his
relationship with Edward the Confessor, not through conquest. /d. at 58. In 1051, Edward promised William
the throne. /d. Edward’s son Harold, took a sacred oath on consecrated relics that he would not seek the
crown. Id

“ 1d at 62-66.

*” EDOUARD PERROY, THE HUNDRED YEARS WAR 69 (1959).

48 ld

*° JOHN KEEGAN, THE FACE OF BATTLE 80-81 (1976).
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three thousand English men to battle wounds and disease, Harfleur fell.”® With the

(134

significant losses and winter approaching, King Henry’s “intention of marching down the
Seine to Paris” was impossible.”' His new plan was to battle the French on the march to
Calais.”? By October 24, 1415, the French reached the English, and were preparing for battle

with far superior numbers.”

On October 25, 1415, with the use of thousands of archers, and by goading the French
to initiate the attack, the English defeated the French near the Agincourt Castle in an epic
battle lasting only a few hours.* While the English suffered modest casualties, the French
losses were significant and the prognosis for their wounded was “grave.” > By the following

morning, many of the wounded French were abandoned on the battlefield.

[I]f they did not bleed to death, [many of the French wounded] would have
succumbed to the combined effects of exposure and shock during the night,
when temperatures might have descended into the middie-30s Fahrenheit. It
was, therefore, not arbitrary brutality when, in crossing the battlefield next
morning, the English killed those whom they found alive. They were almost
certain to have died, in any case, when their bodies would have gone to join
those which the local peasants, under the supervision of the Bishop of Arras,

0 1d at 81.
51 Id
5214 at 81-82.

53 1d. In fact, by the battle the following morning, the English had five- to six-thousand men to battle the
approximately twenty-five thousand French. KEEGAN, supra note 49, at 88.

4 1d at 112.

% 1d at 112-13.
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dug into pits on the site. They are said to have buried about six thousand
altogether.*®

Justification for the Agincourt mercy killings of the gravely wounded French rested on the
fact that those left on the battlefield were condemned to “fatal” injuries,”’ and eventual death

was assured.

Similarly, at the siege of Montreuil-Bellay, medical services were largely nonexistent.
The limited care available was overwhelmed by the staggering number of wounded
Soldiers.*® Only the noble and men of rank had hope for treatment; they might be treated by
their personal doctors and surgeons if they managed to make it off the battlefield.” Most
men languished on the battlefield for at least several hours, and some even days.®’ If the

Soldier could survive his battle wounds and the weather, it is uncertain whether they could

% 1d at 113.

57 Id. at 112-13. Based on the weapons and tactics of the English, the wounds likely suffered by the French
offered no chance for survival:

Many [of the French] would have suffered penetrating wounds, either from arrows or from
thrusts through the weak spots of their armour. Those which had pierced the intestines,
emptying its contents into the abdomen, were fatal: peritonitis was inevitable. Penetrations
of the chest cavity, which had probably carried in fragments of dirty clothing, were almost as
certain to lead to sepsis. Many of the French would have suffered depressed fractures of the
skull, and there would have been broken backs caused by falls from horses in armour at
speed. Almost all of these injuries we may regard as fatal, the contemporary surgeons being
unable to treat them.

Id at 113.
%% JOHN KEEGAN, RICHARD HOLMES & JOHN GAU, SOLDIERS: HISTORY OF MEN IN BATTLE 145-46 (1985).
% Id. at 146.

L7
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survive the thieves and murders infesting the battlefield of the dead and dying in search of
anything of value—money, jewelry, and clothing.®’ Living through the battle was only the

first step for survival. The next step was to make it off the battlefield alive.

In the due course the wounded, or at least those of the victorious army, would
be collected up in carts and taken to monasteries to be cared for by the monks,
or to improvised field hospitals. For those whose wounds were serious the
long wait or jolting journey would prove fatal, and often fellow soldiers
bowed to the inevitable and quietly finished off the hopelessly injured. Not
for nothiné was the slim knightly dagger called the misericord — the weapon
of mercy.

Following the Medieval Era, the French surgeon Amborise Paré witnessed mercy
killings in Milan in 1537 when he came upon three Soldiers badly burned and disfigured by

gunpowder:

Beholding them with pity there came an old soldier who asked me if
there was any means of curing them. I told him no. At once he approached
them and cut their throats gently and, seeing this great cruelty, I shouted at
him that he was a villain. He answered me that he prayed to God that should
he be in such a state he might find someone who would do the same for him,
to end that he might not languish miserably.63

Early in the history of warfare, a warrior ethic emerged—one where men of battle

would kill fallen combatants who they believed were suffering and death seemed certain.

1 1d

%2 Id. The misericord is “a medieval dagger used for [delivering] the mercy stroke to a wounded foe.” See
RANDOM HOUSE, supra note 9, at 1229,

% RICHARD HOLMES, ACTS OF WAR: THE BEHAVIOR OF MEN IN BATTLE 187 (1986).
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The underlying theme in these combat-related mercy killings was similar to the Golden
Rule.®* Warriors delivered the coup de grdce in situations where they would want their
enemy to do the same for them if similarly wounded. The Napoleonic Wars continued this

warrior ethic.

2. Napoleonic Wars

In 1799, Napoleon embarked on a campaign to conquer Syria.65 After conquering
Malta® and invading Egypt,®” Napoleon’s mission to conquer Syria had three purposes:

defeat the enemies at the Egyptian border to consolidate power to protect against an Anglo-

68 «

Turkish invasion;®® “oblige the Porte® to explain itself” for declaring war on France,”® and

* This theory of morality asks the person who is contemplating an action that affects others if he would want to
be affected in the same way by someone else’s actions. “In other words, if you want to find out what the moral

thing to do is in any situation, you should ask yourself what you would like done to or for you if you were going
to be the recipient of your own moral action.” THIROUX, supra note 11, at 159.

% J. CHRISTOPHER HEROLD, BONAPARTE IN EGYPT 263 (1962). In 1799, the Syria consisted of what is modemn
day Syria, Lebanon, Israel and Jordan. /d

 1d. at 46.
7 1d at 62-63.
8 1d at 266.

% Europeans referred to the Ottoman throne as the Sublime Porte, a named derived from a gate of the Sultan’s
palace in Istanbul. LIBRARY OF CONGRESS, FEDERAL RESEARCH DIVISION, SYRIA: OTTOMAN EMPIRE,
http://www.country-data.com/cgi-bin/query/r-13475.htm (last visited Jan. 10, 2006).

" DAVID G. CHANDLER, THE CAMPAIGNS OF NAPOLEON 230 (1966).

[Napoleon’s] attempts to open diplomatic relations with the Oriental power were particularly
disappointing; Murad Bey sent back a message of defiance to Bonaparte’s tentative offers of
peace; Djezzar Pasha, governor of Syria, rebuffed all approaches while the Sultan did not
even deign to reply to Bonaparte’s overtures. The Bey of Tunis and the Pasha of Damascus
similarly returned curt answers, and the feeling of complete isolation was reinforced in
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possibly begin negotiations; and to cutoff the supplies to the English “cruising squadron” in

the Mediterranean Sea from Syria.”!

In early 1799, Napoleon, with nearly 13,000 Soldiers, marched to Syria. ™ The
bubonic plague broke out in Egypt the month before the march to Syria.73 Although the
plague had not yet afflicted anyone in the French Army, Napoleon refused to allow Soldiers
to call the condition “bubonic plague.”’* Rather, he insisted that it be called “only a fever
with buboes.”” To Napoleon, the best protection from the plague was moral courage and to

keep the army “on the march and occupied.”76

Meeting resistance on the march to Syria, Napoleon arrived at Jaffe on March 3,
1799.” For three days, Napoleon planned the assault on Jaffe, and on March 7, 1799, the

French successfully took the city.”® What happened next was barbaric. The French Soldiers

October [1798] when the Sultan issued a “firman” declaring a Holy War against the French.
1d
' HEROLD, supra note 65, at 266.
" 1d. at 264.
7 1d. at 208.
74 Id
75 Id
76 Id
"7 CHANDLER, supra note 70, at 236.

781(1.
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killed anything that moved, including 3000 Turkish prisoners who had surrendered.”
“[T]hroughout that evening, the entire night, and the following morning, the French
[Soldiers] went berserk.”® The killing was indiscriminate—men, women, children,
Christians, Muslims, young, old—all were butchered by the French Soldiers.®! For the next
two days, the killing of Turkish prisoners continued.® Napoleon ordered the prisoners
executed, instructing his Soldiers to not waste ammunition—but to kill the prisoners by
stabbing them with their bayonets.® All told, the French executed 4441 Turkish prisoners of

war in four days at Jaffe.®*

“As if in divine retribution for the incident, the [French] army was instantly afflicted
by a severe outbreak of the plague,”® forcing Napoleon to stay in Jaffe an additional week
before his final assault on Acre.® By the time the French left for Acre, 300 men had been

stricken with the plague, and remained in Jaffe.!” A hundred and fifty men were left behind

™ Id. “Three thousand Turks in the citadel of Jaffa accepted the word of a subordinate French officer that they
would be granted quarter, but Bonaparte order the execution of every man and of a further 1,400 prisoners.” /d.

% HEROLD, supra note 65, at 273.

' 1d. at 276-77.

82 1d

B 1d at277.

¥ 1d. at 276.

%5 CHANDLER, supra note 70, at 236.
86 Id

8 HEROLD, supra note 65, at 208.
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to attend to them.*® When Napoleon finally arrived, it was impossible to seize Acre. Plague
now gripped the French Soldiers.* On May 16, 1799, Napoleon discussed what to do about
the plague infected Soldiers with his chief doctor, Dr. Desgenettes.”® Napoleon suggested

mercy killings for the doomed Soldiers in Acre:

“If I were in your place, I should put an end to the sufferings of our plague
patients and, at the same time, to the danger they represent for us, by giving
them [an overdose of] opium.” If he himself had the plague, Bonaparte
continugeld with the utmost calm, he would ask this to be done for him as a
favour.

Dr. Desgenettes disagreed with Napoleon’s plan, partly because of medical ethics, and partly
because he was aware that many Soldiers could survive the plague.92 Dr. Desgenettes
responded to Napoleon saying, “my duty is to preserve life.”®> Nothing more was said about
mercy killings in Acre. Failure in Acre was destined and imminent. After sixty-three days of
battle, eight deadly assaults, and the plague ravaging the French Soldiers, a defeated

Napoleon had no other choice but to retreat to Jaffe, and then Egypt.**

aald
¥ 1d at 302.
901(1'.
91 1d
2 1d
93 Id

o CHANDLER, supra note 70, at 240-41.
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Napoleon’s retreat arrived in Jaffe on May 24, 1799, with a hoard of wounded and
sick Soldiers.” Between May 25, 1799, and May 27, 1799, 1300 sick and wounded French
Soldiers traveled to Egypt by land.”® Several hundred others, the most serious cases, sailed to
Damietta on the coast of Egypt.®” At least fifty French Soldiers languished in the hospital,
too sick to move.”® Napoleon ordered the mercy killing of the patients that could not be

moved.” He made the decision only after deliberative consideration.

An hour afterwards the General-in-Chief [Napoleon] left his tent and repaired
to the town, accompanied by Berthier, some physicians and surgeons, and his
usual staff. I [Bourrienne] was also one of the party. A long and sad
deliberation took place on the question which now arose relative to the men
who were incurably ill of the plague, or who were at the point of death. After
discussion of the most serious and conscientious kind it was decided to
accelerate a few moments, by a potion, a death which was inevitable, and
which would otherwise be painful and cruel.'®

After deciding to kill those who were destined to die from the plague anyway,
Napoleon walked through the hospital and told the “scarcely sixty” plague-infected patients

that “in a few hours the Turks will be here. Let all those who have the strength enough to

* Id. at 241.

% HEROLD, supra note 65, at 307.
1d.

% 1d. at 308.

% CHANDLER, supra note 70, at 241.

'% Louis ANTOINE FAUVELET DE BOURRIENNE, MEMOIRS OF NAPOLEON BONAPARTE 195 (R. W. Phipps ed.,
Thomas Y. Crowell & Co. 1885) (1836).
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rise come along with us. They shall be carried on litters and horses.”"®" Nobody responded,
and the “perfect silence, complete dejection, and general stupor of the patients announced

their approaching end.”!"

Dr. Desgenettes refused to participate in the mercy killings, and as a result, the chief

pharmacist administered the laudanum [poison] to the dying Soldiers.'®

There is reason to believe that either Mustafa [the source of the laudanum] or
Royer, or both, deliberately gave the men an insufficient dose. “Some of them
threw up [the laudanum], felt relieved, recovered, and lived to tell what had
happened,” asserts Dr. Desgenettes. Sir Sidney Smith confirms this testimony
in his report to Nelson: when the Turks entered Jaffa, he says, “seven poor
wretches [were found] left alive in the hospital; they are protected, and shall
be taken care of.” There is no evidence that a single man actually died of the
poison; on the other hand, there can be no doubt but that Bonaparte gave the
orders to poison them.'%

The statement that there is “no evidence that a single man actually died of the poison”
begs the question, and is mathematically improbable. With between fifty and sixty'"® plague-

infected Soldiers left in the hospital in Jaffe, and with Sir Sidney Smith only finding only

"' 1d. at 196.

02 74

103 HEROLD, supra note 65, at 308.
1% 1d. (citations omitted).

'% Id. (noting that there were “about fifty patients left in the hospital”); see also BOURRIENNE, supra note 100,
at 196 (noting there “were scarcely sixty cases of the plague in the hospital).
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seven,'% what became of the remaining forty-two to fifty-two Soldiers if they were not dead?
Regardless of the number of deaths, Napoleon intended to end the Soldier’s suffering and
‘hasten the French retreat. His private secretary, Bourrienne justified the orders and deaths in

his memoirs:

I do not think it would have been a crime to have given opium to the [plague]
infected [Soldiers]. On the contrary, it would have been obedience to the
dictates of reason. Where is the man who would not, in such a situation, have
preferred a prompt death, to being exposed to the lingering tortures inflicted
by barbarians? If my child, and I believe I love him as much as any father
does his; had been in such a state; my advice would have been the same; if |
have been among the infected myself, I should have demanded to be so
treated.

Such was the reasoning at St. Helena [when interviewing Napoleon in

exile], and such was the view which he [Napoleon] and every one else [at the
meeting in Jaffa] took of the case twenty years ago at J affa.!"’

During the Syrian campaign, it is historically estimated that the French suffered
significant casualties: 1200 killed in combat, 1000 dead from disease and 2300 sick or

seriously wounded.'%®

In September 1812, Napoleon was campaigning to conquer Moscow. Along the

campaign, the Russians battled the French and resisted Napoleon’s advance. One of the

1% HEROLD, supra note 65, at 308.

17 BOURRIENNE supra note 100, at 198-99. In a survey of 117 mostly military attorneys, only 23% agreed that
the killing of the plague-infected Soldiers in Jaffe was “absolutely” or “probably moral.” However, 52%
believed that such killings were “absolutely” or “probably immoral,” with 25% unsure. See infra Appendix D:
Mercy Killing Morality Questionnaire (scenario G).

"% HEROLD, supra note 65, at 208.

27



most notable battles “finally opened the road to Moscow and made French occupation of the
Kremlin practically a certainty”—the Battle of Borodino.'® Borodino is noted mostly for its

criticism of both the Russians and Napoleon.

[Napoleon] is criticized for rejecting Davout’s suggested strategic turning
movement, for refusing to commit his last reserves at the critical moment
when total victory hung in the balance, for encouraging his subordinates to
make crude and wasteful frontal attacks instead of concentrating sufficient
force (1)1% the right, and for failing to make his presence felt at moments of
crisis.

Other than clearing the path to Moscow for the French, Borodino failed to achieve
any significant military advantage. Countless casualties overloaded the marginally effective
medical services.'!! “Horrific” describes the casualties, with the French suffering at least
30,000 deaths and the Russians at least 44,000.''? The French casualties included “no less

than 14 lieutenant-generals and 33 major-generals,” either dead or wounded.'"?

[A]lmost one-third of the soldiers who fought [at Borodino] were hit. Captain
Eugene Labaume described: “the interior ravines; almost all the wounded, by
a natural instinct, had dragged themselves there to avoid new blows; these
unfortunates, piled up one on the other, denied aid and swimming in blood,
gave horrible groans . . . they asked us to put an end to their horrible agony.

1% CHANDLER, supra note 70, at 806.

"% 1d. at 807.

"' KEEGAN, HOLMES & GAU, supra note 58, at 147.
"2 CHANDLER, supra note 70, at 806-07.

' 1d at 807.
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In the space of a square league almost every spot was covered with the killed
and wounded.”'*

It is not reported how many of the gravely wounded at Borodino were granted their dying

plea for a coup de grdce.

3. Native American Wars

Chief Sitting Bull, “was the political and military leader of the Hunkpapa Sioux and

finally a coalition of the Sioux, Cheyenne, and Arapaho—the greater Teton Indian nation.”'"?

Revered as a fair and honorable spiritual leader, Sitting Bull garnered a broad spectrum of

respect, and engaged in war only when necessary.

In Sitting Bull’s early years, war was primarily waged against other Indian
tribes as the nomadic, northern great plains [sic] Indian tribes competed for
food and hunting sources. War was necessary to have the enemy do your will,
but was conducted on a limited basis to protect your hunting and sacred areas.

"' KEEGAN, HOLMES & GAU, supra note 58, at 147 (citation omitted). Soldiers requesting death to end their
agony is not uncommon:

Requests for battlefield euthanasia have, no doubt, occurred on battlefields as long as there
have been battlefields. When men have taken up arms against one another, for whatever
reason, there have always been those wounded who do not die immediately, but clearly
cannot live for long, either because of their wounds or their circumstances. This can generate
the desire to hasten their inevitable death, by both the wounded soldier as well as their
comrades. These situations have probably occurred throughout history.

U.S. DEP’T OF ARMY, OFFICE OF THE SURGEON GENERAL, MILITARY MEDICAL ETHICS: VOLUME 2 386
(Thomas E. Beam ed., 2003) [hereinafter MILITARY MEDICAL ETHICS].

'"* Michael J. Lavine, Sitting Bull: Great Commander and Strategist — or Savage? A view through the

Clausewitzean Prism 4 (1996) (unpublished essay at National Defense University, National War College) (on
file with author), available at http://www.ndu.edwlibrary/n1/96-E-31.pdf.
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It was akin to a romantic type of war where, although warriors were killed and
then camps burned and wives and children taken prisoner, there was much
tradition and bravery was revered.'!®

It is during these early years that one of Chief Sitting Bull’s first killings was
reported. It was a combat-related mercy killing. The raiding Lakota women took a Crow

"7 after a raid on her village.''® Believing the Crow woman to be a

woman as captive
“whore,” the Lakota women tied her to a tree, piled wood around her and caught her on
fire.'' Before she became fully engulfed in flames, the seventeen-year-old Sitting Bull
killed her with an arrow.'?°

Not uncommon, the Plains Indians also practiced mercy killings in battles, raids and

combat.'*! Tribe elders and medicine men provided scare and inadequate medical care for

the Plains Indians’ battle wounded. The limited quality of medical care forced wounded

16 14 at 6.

"7 The Crow were the traditional enemy of the Lakota (Sioux) Indians. In fact, the Crow formed alliances with
the U.S. Army to battle against the Lakota, who continually expanded westward onto Crow lands, and forcing
them further from the plains and abundant buffalo. Frank Rzeczkowski, The Crow Indian and the Bozeman
Trail, MONTANA: THE MAGAZINE OF WESTERN HISTORY, Winter 1999, at 30, 31.

'8 Christine Whiteswan Sterne, Sitting Bull: The True Story, http://www.manataka.org/page55.html (last
visited Mar. 12, 2006).

119 Id

120 14 The mercy killing morality survey revealed that of the 117 mostly military attorneys, 62% believed Chief
Sitting Bull’s killing of the Crow woman was moral. Only 27% thought the killing was immoral, with 11%
unsure. See infra Appendix D, Mercy Killing Morality Questionnaire (scenario A).

121 Roderick G. Murchinson 111, A Comparative Analysis of the Battles of Little Big Horn and

Isandhlwana/Rorke’s Drift and the Similarities Setween the American Plains Indians and the Zulus, MIL.
HISTORY J., Dec. 1974, at 40, available at http://rapidttp.com/milhist/vol032rm.html.
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warriors to struggle back to their village, and heal on their own."* Mercy killings ended the

life of the “obviously too seriously hurt to be moved” warriors.'” The coup de grdce was

usually accomplished with “a stab directly into the heart with the man’s own knife.”'?*

The Sitting Bull and Plains Indian examples involved wars and raids between
different tribes, and involved only Native Americans. In the 1830s, the Comanche Indians
began to terrorize Anglos in Texas, particularly in the west.'?> Beginning with the Fort

Parker raid,lz(’

the Texas frontiersmen and their families faced hundreds of bloody and brutal
clashes with the Comanche “spreading killings, tortures, rapes, and tragic captivities all
across the [Texas] borderlands.”'?’ West Texas became “a bloody ground, filled with

pioneer families who had lost fathers and sons, wives and daughters, who had buried their

mutilated dead and ransomed young women who returned with demented stares.”'*® Texas’s

122 Id
123 1d
124 1d
125 T R. FEHRENBACH, COMANCHES: THE DESTRUCTION OF A PEOPLE 291 (1979).

126 Eort Parker was founded by John Parker, his three sons and other members of his church from Illinois. /d. at
283. On May 19, 1836, Fort Parker was attacked by a large party of Native Americans, including Comanches,
Kiowas and Wichitas. /d. at 284-85. The Native American warriors killed John Parker and four other adults.
John Parker was pinned on the ground, scalped alive, and then had his genitals ripped off. /d. at 285. His body
was further mutilated after he died and five people were kidnapped, including two young women and three
children. /d at 285-86. At camp that night, the Native Americans celebrated their victory by dancing with the
scalps take at Fort Parker, they beat the children with their bow, tortured the young women, and raped them
throughout the night in front of the young children. /d. at 286-87. The young women were made slaves of the
tribe, and often were kept naked and tied to the horses and forced to run behind them when traveling. /d. at 287.

127 1d. at 291.

lZSId
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vulnerability resulted from the fact that her frontier was wide open without the protection of
forts or outposts like what was seen by the Native Americans in the past, especially in the

“contemporary United States’ plains frontier.”'?® Texas was different.

130

The Texans had a “sustained determination” ~" and they moved thousands of families

131

west, usually unprotected from the Comanche. ™ Without the forts and towns, these early

132 When the Comanche

settlers were completely vulnerable to uprisings, attacks and raids.
attacked they “rose in sudden, secret hysteria, enflamed by portents (sic), visions, and
medicine, and descended upon unsuspecting settlements with fire and slaughter.”'** This
slaughter left families and individuals tormented, as torture was commonplace. It was the
Texans, like the Mexicans before them, who now started “practicing mercy killing[s] on men
who had been left staked out with eyes, tongues, and genitals cut or burned away, who found

wives and daughters impaled on sharpened fence stakes, and who buried disemboweled or

decapitated infants.”'** In many cases, death indeed, was mercy.

The mercy killing of warriors or frontiersmen who were gravely wounded from war

wounds was not limited only to North America. Very similar to the American Plains Indians

129 Id
B0 1d at292.
Bl 1d at291.
132 1d
1 1d. at 270.
134 Id
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were the Zulus of South Africa. As semi-nomadic people, the Zulu people followed cattle
herds through large areas of Southern Africa, with the cattle serving the same importance to
them as the bison for the Plains Indians.'*® The similarities also extended to their
weapons.'>® Not surprisingly, the Zulus also engaged in mercy killings of their gravely

wounded combatants, “usually employed [with] a swift thrust under the armpit.”137

Historically, men of war have killed the gravely wounded among them out of a sense
of moral duty—the warrior ethic—to eliminate the unnecessary suffering of combatants. The
history of combat-related mercy killings has thus far focused on battles and eras where arms
and weapons were, by modern standards, rudimentary and battlefield medical care was, at
best, in its infancy. Medical care and the lethality of weapons entered the modern era with

the World Wars.

4. World War I

135 Murchinson, supra note 121, at 40.

%6 The Zulu fought generally as light infantryman, while the Plains Indians fought as Calvary. However many
striking similarities existed between the tribes and their weapons:

The basic armament of the Zulu impis was the stabbing spear. They also used knobkerries,
axes, and throwing spears and had a few guns. There was a larger variety of weaponry
available to the North American Indians, but none of it was really superior to that of the Zulu.
The Plains tribes had tomahawks, knives, war clubs and lances for hand to hand combat and
bows, throwing spears and some rifles for longer range work. The arms of the two groups
were essentially equivalent . . . .

Id at 39.

B7 1d at 40.
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World War I ushered in the era of modern weapons of war. These weapons were
significantly more lethal that had previously been seen in war.'*® For example, World War I

139

was the first war to see the widespread use of machine guns, *” the use of chemical

weapons140 and the use of the battle tank.'*! In fact, it is estimated that 80% of the British

casualties during WWI were a result of the machine gun.'*

World War I also featured trench warfare. Military tactics followed technology “and
the military technology of 1914 dictated trench warfare.”'*® Driven below ground by
“artillery that could hurl explosives for miles” and “machine guns that could blanket a
thousand-yard-wide field of fire,” fighting was predominately from protective trenches.'**
“A complex of trenches” defined the battlefield that “marched from horizon to horizon, in

two distinct, conspicuous lines, as if a giant chalky finger had zig-zagged across the

landscape.”'** By the end of 1914, the line of trenches stretched “from Switzerland to the

1% By World War I, “the destructiveness of modern weapons required that large numbers of fighting men be
readily available.” RICHARD A. GABRIEL & KAREN S. METZ, A SHORT HISTORY OF WAR: THE EVOLUTION OF
WARFARE & WEAPONS (1992), http://www.au.af. mil/aw/awc/awcgate/gabrmetz/gabr0022.htm (last visited Mar.
13, 2006).

1% 1d. at http://www.au.af.mil/au/awc/awcgate/gabrmetz/gabr001d.htm (last visited Mar. 13, 2006).
140 1d

141 Id

B

'** JOSEPH E. PERSICO, ELEVENTH MONTH, ELEVENTH DAY, ELEVENTH HOUR 66 (2004).

"

> LYN MACDONALD, SOMME 11 (1986).
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sea.”'*® Between the trenches of the Allies and the Germans existed a swath of land known
as “no man’s land.”'” In “no man’s land” is where the struggle to treat and care for the
wounded seemed impossible. Unable to reach the wounded because of the constant barrage
of enemy and friendly fire, medics often returned to “no man’s land” under the cover of
darkness.'*® Countless times, neither a medic nor a Soldier could do anything for the

wounded in “no man’s land” but provide sympathy and attempt comfort:

Two other Middlesex officers besides Choate came back [from no
man’s land] unwounded; their names were Henry and Hill, recently
commissioned second-lieutenants, who had been lying out in shell-holes ail
day under the rain, sniping and being sniped at. Henry, according to Hill, had
dragged five wounded men into a shell-hole and thrown up a sort of parapet
with his hands and the bowie knife which he carried. Hill had his platoon-
sergeant beside him, screaming with a stomach wound, begging for morphia;
he was done for, so Hill gave him five pellets. We always carried morphia for
emergencies like that.'*

Whether motivated by mercy or revenge, the killing of wounded Soldiers happened

on both sides of the trenches.

Next to me lay a Royal Welch second-lieutenant named O. M.
Roberts, who had joined the battalion only a few days before the show. He
told me about High Woods; he had reached the fringe when he got wounded
in the groin and fell in a shell-hole. Some time during the afternoon he

¢ GIRARD LINDSLEY MCENTEE, MILITARY HISTORY OF THE WORLD WAR 82 (1937).
17 PERSICO, supra note 143, at 68.
'* ROBERT GRAVES, GOODBYE TO ALL THAT 141 (Cassell & Co. Ltd. 1961) (1929).

149 Id
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recovered consciousness and saw a German staff officer working round the
edge of the wood, killing off the wounded with a pistol.'>

In the Battle of Somme, men begged for death. A soldier in the 6th Wiltshires of the

British Army could hear his good friend “desperately wounded on the first day” screaming

151

for the captain to shoot him to end his suffering. °° What the captain did was a common

solution in dealing with Soldiers in agonizing pain facing inevitable death: he
“administer[ed] a heavy dose of morphia in the hope it will ease the victim out of his

agony.”152 This scene replayed often in World War II:

[In Flanders Fields], [t]he stretcher bearers retrieved first the seriously
wounded British; then the moderately wounded British; then the British dead;
then the German lightly wounded. The German seriously wounded had to be
mostly ignored, and enemy dead in No Man’s Land were never touched by
British [stretcher] bearers except for souvenirs. While on an individual basis
the campaign was fought by both armies with reasonable decency, sometimes
hopelessly mangled men were administered the coup de grdce by their
opponents.'*>

"0 1d at 198.

B HOLMES, supra note 63, at 188.

152 Id

1% LEON WOLFF, IN FLANDERS FIELDS 228-29 (1958). The mercy killing morality survey revealed that the
majority of military lawyers are evenly split on the morality of administering morphine to a badly wounded

Soldier in “no man’s land,” with 39% believing it was moral, 38% believing it was immoral, and 23% unsure
about the moral aspect of the act. See infra Appendix D, Mercy Killing Morality Questionnaire (scenario I).
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With more lethality came more grievous wounds. The Soldier’s ethic on the battlefield
however remained the same—minimize the suffering of fallen combatants—even if it meant

mercy killing those whose death was inevitable. This ethic continued in World War II.

5. Second Burma Campaign of World War 11

On December 11, 1941, merely days after bombing Pearl Harbor, the Japanese

154

invaded Burma by bombing a British air base south of Rangoon.”™ The following day,

Japanese ground forces began their assault on Burma.'** Unprepared for the Japanese
invasion, the British relied on help from China and the United States to defend Burma, but

the Japanese forced these allies out in May 1942,'%

' CLAYTON R. NEWELL, BURMA 1942: THE U.S. ARMY CAMPAIGNS OF WORLD WAR II 6 (1994).

I'SS ]d
1% Id. at 22. Several factors precipitated this loss. For example,

In the larger picture, however, the conflicting goals of the countries involved made
the loss of Burma almost inevitable. Neither the defenders nor the invaders saw Burma as
anything other than a country to be exploited. To Britain, Burma was simply a colony and a
useful buffer between China and India; to China, Burma was the lifeline for national survival;
to the United States, Burma was the key to keeping China in the war against Japan, which in
turn would keep large numbers of Japanese tied up on the Asian mainland and away from
American operations in the Pacific. The wishes of the local population remained unaddressed
and local resources therefore remained untapped.

Id
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After hazing the Japanese with a brigade of Special Forces infantrymen for much of
1943, the British orchestrated a second Burma campaign in early 1944."%7 Instead of the
successful guerrilla tactics employed in 1943, British Brigadier Orde Wingate sought to

establish “fixed strongholds” deep in enemy territory from which he could launch attacks.'®

As ordered, the 111th Brigade established one of these strongholds known as Blackpool.159
Because of the monsoon rains and the rapid increase in the Japanese strength,'®® the 111th
Brigade was only able to hold its stronghold for seventeen days before suffering catastrophic
casualties and retreating into the jungle.161 The retreat of the 111th Brigade, and the nearly

simultaneous retreat of the 77th Brigade from it stronghold,162 succeed in part due to the

mercy killing and abandonment of gravely wounded Soldiers in both brigades.'®

The jettisoning of casualties did, I regret to say, have to be resorted to in a few
instances. The majority of these cases occurred in the course of an

BTw. I OFFICER, CRISIS FLEETING: ORIGINAL REPORTS ON MILITARY MEDICINE IN INDIA AND BURMA IN THE
SECOND WORLD WAR 201-02 (James H. Stone, ed. 1969). Major General W.J. Officer was the former Director
of Medical Services, Headquarters Far East Land Forces, Singapore, for the British Army. /d at 1.

'8 Id_at 202-03 (consisting of a combined force of six British brigades, including the 111th Brigade, two
Chinese divisions, and a U.S. infantry regiment).

19 1d at 201-02.
190 1d. at 204.

1! JOHN MASTERS, THE ROAD PAST MANDALAY 252-54 (1961). Lieutenant Colonel John Masters commanded
the 111th Brigade. /d

12 MICHAEL CALVERT, PRISONERS OF HOPE 134 (1952). Michael Calvert commanded the 77th Brigade. /d.

'3 OFFICER, supra note 157, at 221. After an attack by the Japanese on his stronghold, White City, Calvert led
some of his men on a flanking raid outside of White City to counter the Japanese attack. CALVERT, supra note
148, at 162. As his men continued to take casualties, his force slowed to the pace of the litter bearers, and
began to sustain even more casualties in their efforts to recover seriously wounded Soldiers. /d To avoid
complete loss, they were forced to leave some of his wounded men behind. /d.
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unsuccessful action when withdrawal had to take place under heavy enemy
fire without the opportunity allowing of the collection of the more seriously
wounded. At other times when wounded were being carried and had, for
reasons of speed or insufficiency of bearers, to be abandoned, these were in
the majority of cases so seriously wounded that their chances of survival were
the slenderest. Such cases, in view of their serious condition, were put
humanely out of their misery.'®*

The circumstances of the 111th Brigade’s retreat and the mercy killing of gravely
wounded Soldiers are enlightening to the moral dilemmas frequently encountered by combat
leaders. The brigade doctor asked the commander to follow him to a nearby path and laying
out on stretchers and blankets were nineteen gravely wounded Soldiers.'®® The commander
vividly recalled the condition of five of these Soldiers.'®® The first he saw was naked and a
shell had destroyed his stomach leaving a “bloody hollow” between his chest and pelvis
exposing his spine.'®” Another Soldier had his hips and legs blown away, with nothing
below the waist. The left arm, shoulder and breast of a third Soldier had been completely

ripped away.'® A fourth Soldier laid there with a “whitish liquid” trickling out from where

'** OFFICER, supra note 157, at 221. In discussing the situation with the brigade doctor, Lt. Col. Masters
considered that he had about two thousand lives in his hands, and a small mistake or hesitation could cost five
times the number of wounded Soldiers to whom they would deliver the coup de grdce. MASTERS, supra note
161, at 254,

165 MASTERS, supra note 161, at 253.

166 1d

167 [d

168 1d
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once was his face.'® The last “[Soldier] seemed to have been torn in pieces by a mad giant,

and his lips bubbled gently.”!”® All were still cling to life.!”!

The doctor was blunt. “I’ve got another thirty [Soldiers] on ahead, who can be saved,
if we can carry them. These men have no chance.”'™ The doctor informed the commander
that the nineteen Soldiers were already full of morphine, and there was no more to spare.'””
The commander instructed the doctor that he did not want any of the Soldiers “to see any

Japanese.”'™ The doctor looked at him and cried in helpless anger, “do you think I want to

do it?”!" In his own words, the commander’s orders were clear: “Give [morphine] to those

169 Id
170 Id
171 Id
172 1d
' Id_at 254.

174 Id
'S Id. Some military doctors believe that battlefield mercy killing of gravely wounded Soldiers so they do not
fall into enemy hands “is a justifiable method of treatment available to the physician.” MILITARY MEDICAL
ETHICS, supra note 114, at 390. In the event that it is necessary to utilize mercy killings, the situation should be
evaluated to determine how they are accomplished:

There could be an argument for having the physician removed from the process because
society does not expect a physician to be involved with killing patients. However, the
physician is already deeply involved and any attempt to separate himself in this situation is
Jjust a vain attempt to establish some moral distancing. The method of euthanasia chosen may
be important here as well. Using a scarce resource (morphine or other medication) in the face
of expected large numbers of patients in the future may be inappropriate. It may be necessary
to use a weapon instead. If this is the case, this may also mitigate against the physician being
personally involved.

Id. This discussion was generated in response to the question, “What do you do with the patients?” in a
hypothetical situation where the U.S. Army has sustained significant casualties in a Soviet-style ground war,
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whose eyes are open [and] [g]et the stretcher bearers on at once. Five minutes.”'’® The

doctor acknowledged the order, and knew what he had to do.'"

One last time the commander went back up to the ridge, hearing “one by one, carbine
shots exploding” behind him from the path were his Soldiers were laying.!”® He desperately
covered his ears with his hands “but nothing could shut out the sound.”'” When the carbine
was silent, he went back to the path looking for the bodies of his Soldiers, but they well
hidden in the jungle."®® It was there, on that empty path, that Lieutenant Colonel Masters

. 181
muttered, “I’m sorry . . . forgive me.”'®

The British account of battle against the Japanese at Burma is quite similar to the
Japanese account of battle against the Australians and Americans in New Guinea. By April
of 1943, the tide had turned against the Japanese in New Guinea with a resounding defeat

near Wau.'** By September, the two main Japanese bases which threatened Australia,

and the doctor was ordered to retreat but several of his patients were too critical to move, and were inevitably
going to die. /d. at 385 (case study 13-1).

" 1d.

" 1d.

178 1d

" 1d

180 Id

%! Jd. Even more than the poisoning of Napoleon’s plague-infected Soldiers, 53% of the respondents to the
mercy killing morality survey categorized the killings in Burma as immoral. Another 24% were unsure as to

the killings’ morality, with only 23% characterizing the deaths as moral.

182 DAVID DEXTER, THE NEW GUINEA OFFENSIVES 1 (1961).
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Salamaua and Lae, fell to the allied forces.'®® By the following March, the Japanese had lost
35,000 troops, and had been pushed beyond the Sepik, paving the way for the United States

campaign through the Philippines.'®*

During the allied pursuit of the Japanese in New Guinea, the Japanese fell back,
traversed mountains and jungles, and barely survived with minimal food and water.'®> The
retreat lasted for months, and devestated the Japanese.186 Ogawa Masatsugu served with the
Seventy-Ninth Regiment of the Twentieth Division participated in the retreat.'®” His account

of the retreat is remarkable.

Because our own forces blew up the bridge before we could cross it,
we were forced to march an additional month because we were one day late.
It was about the tenth day of February 1944. Behind me there were thousands
completely dispersed [and] scattered. . .. The dead bodies became road
markers. They beckoned to us: “This is the way. Just follow us corpses and
you'll get there.”'®

' 1d at 391.

" 1d at 817.

85 Ernest Herr, The Army that Disappeared, http://e.herr.home..att.net/NewGuinea.html (quoting HARUKO
TAYA COOK & THEODORE F. COOK, JAPAN AT WAR: AN ORAL HISTORY / HARUKO TAYA COOK & THEODORE F.
COOK (1992)) (last visited Mar. 27, 2006).

186 1d

187 Id
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Ogawa Masatsugu recounts that while in New Guinea, that the Japanese became
unsure of what was killing them, and that he “remember[s] the war as mainly one of suicides

and mercy killings.”'®® He continued:

I knew an army doctor, about thirty-five years old, who volunteered to
shoot all those who knew they could not survive. This I consider[ed] "sacred
murder." Often subordinates asked their superiors to kill them when the main
force was about to depart. If you were left behind, that was the end. A man
who had the strength left to pull the pin could always blow himself up, so
everyone tried to keep one hand grenade until the last moment. Even those
who tossed away their rifles never threw away their last grenade. i3

The same moral dilemmas even confronted German Soldiers in the European theater

during World War II.

6. Battle and retreat from Kursk in World War II.

In early 1943, after two years of virtual stalemate on the Eastern Front, German
forces decided to launch an offensive to take the city of Kursk. Kursk was located in the
center of a bulge into German territory along the Eastern Front extending on an imaginary
line between the Black Sea and Leningrad.'”" As a transportation center with a network of

roads and railways allowing “great flexibility,” the capture of Kursk would propel the

1891d
l901d

%! Captain Benjamin R. Simms, Analysis of the Battle of Kursk, ARMOR, Mar./Apr. 2003, at 1.
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Germans to expand and sustain operations on the Eastern Front.'”> The Battle of Kursk is
recorded as one of the “largest and most decisive” battles of World War I, with the German
forces utilizing fifty divisions, over 900,000 troops, and 2700 tanks and the Soviets
defending with one-hundred divisions, 1,300,000 Soldiers and 3500 tanks.!”® The offensive
was originally authorized by Adolph Hilter to commence in May, but in order to allow for
the new Tiger and Panther tanks to be used, the battle actually commenced on July 4,

1943.'* This allowed Russia sufficient time to prepare to defend against the attack.'”®

After a military deadlock for eleven days, Hitler ordered a halt to the attack, and
retreat to the positions previously held before the offensive.!”® This was the beginning of the
end of the German Eastern Front. As elements of the German Army retreated toward the
Dnieper River and back to German controlled territory, they were “forced to abandon a great
many men to an almost inconceivable horrible fate, despite their desperate pleas for help.”'*’

Some of those who were not abandoned were selected to serve as “covering troops™ to slow

the Russian Army’s pursuit, leaving them with virtually no chance of survival and resigned

192 Id

193 Andrew Renson & Debbie Anderson, Mine and Countermine Operations in the Battle of Kursk, Final
Report, Apr. 25, 2000, http://www.geocities.com/armysappersforward/kursk.htm (last visited Jan. 12, 2006).
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"7 GuY SAJER, THE FORGOTTEN SOLDIER 252 (Lily Emmet trans., Robert Laffont 1967) (1971).
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“for the juggernaut to crush them.”'*® Upon reaching the Dnieper River, the retreating troops

were completely exposed to the Russian pursuit.

With absolute accuracy, the German guns, firing from the other side of
the river, had drawn the Bolshevik tanks onto us, and contributed to the
horrible deaths of many of our men.

Cries for help drew us from our slimy refuge [in the river], and we ran
to do what we could to help the dying — which was very little. We saw sights
so horrible they were beyond any imagining. We shot a great many men to
put them out of their misery, although mercy killings were strictly
prohibited.'*’

Regardless of the legal prohibitions, mercy killings continued to be a part of war,

especially in the guerilla war of Vietnam.

7. The Vietnam War

In 1966 and 1967, the allied forces poured in to Vietnam implementing a two-
pronged strategy: isolate the Viet Cong (VC) from the population centers, and provide a
“protective shield” behind which the South Vietnamese government could run the country
and economy.’”” The Australian Task Force was responsible for the region east of Saigon,

including the port of Vung Tau (and its airbase), the approaches to Saigon from their sector

%8 1d. at 255.
' 1d. at 262.

% PETER FIRKINS, THE AUSTRALIANS IN NINE WARS 434 (1971).
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and access to the routes leading to the Saigon River delta.2"!

This responsibility included
four mission objectives; seek and destroy the enemy in the region, assist Allied units in
emergency, protect and assist civilians consistent with military duties and “advise and assist”

the South Vietnamese forces.?%?

One of the battalions of that task force was the 6th Battalion, Royal Australian
Regiment, and after a few months in country, its headquarters was attacked by mortar fire
early on August 17, 1968.2% As ordered, Delta Company relieved Bravo Company, the first
unit searching for the VC who launched the attack.2** Bravo Company located the mortar
positions but no enemy.”” After relieving Bravo Company, Delta Company decided to
investigate vehicle tracks leading into the Long Tan rubber plantation north of the village.zo6
Upon discovering new tracks while patrolling to the east, “I gave the orders for a widely-
dispersed two (platoon)-up advance through the rubber plantation.”?” Out of nowhere, a

small VC patrol walked “right into the middle of 11 Platoon” who opened fire killing one and

201 1d

202 1d

2% BoB BUICK & GARY MCKAY, ALL GUTS AND NO GLORY 84 (2000).

204 1d

2% Harry Smith, The Battle of Long Tan by the Men Who Were There, http:/www.diggerhistory.info/pages-
battles/long_tan.htm (last visited Jan. 13, 2006) (MAJ Harry Smith was the company commander of D
Company during the battle of Long Tan. The main website for this article was Digger history: the unofficial
history of the Australian and New Zealand Armed Services).

2 1d.

2071d.
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assaulting the hut from which the patrol came.’”® Delta Company soon was taking mortar

fire, and as 11 Platoon advanced, soon drew heavy machine gun fire, found itself pinned

down, and taking “heavy casualties.”>”

It soon became obvious that [Delta Company] was surrounded, but they
formed a flimsy perimeter among the rubber trees, sheltering behind their
trunks or scratching out shallow rifle pits in the muddy ground. Wave after
wave of the enemy charged forward and were shredded by the coolly directed
Australian fire, but new attacks formed up behind the cover of their own dead
and then made another suicidal charge of the type which Australians had
defeated many times before, when they were attempted by the Japanese or
Chinese.”"

After successful air ammunition re-supply, brilliant friendly artillery fire, and

reinforcement from Alpha Company, the VC broke and fled, carrying as many of their dead

and wounded as possible.?'!

The next morning, elements of the battalion including Delta Company moved back

into the area recovering the dead and wounded from 11 Platoon and burying the VC dead.*'?

It was during this sweep that Sergeant (SGT) Bob Buick, who commanded 11 Platoon when

2% 1d. See also BUICK & MCKAY, supra note 203, at 88 (noting the Viet Cong squad regrouped and managed to
escape from within the perimeter of Delta Company).

29 Smith, supra note 205. See BUICK & MCKAY, supra note 203, at 92.
219 BIRKINS, supra note 200, at 435.
' 1d at 436. See also BUICK & MCKAY, supra note 203, at 94.

212 gmith, supra note 205. See BUICK & MCKAY, supra note 203, at 111-12.
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the platoon leader was killed, discovered a gravely wounded VC soldier with a catastrophic

head wound.

Movement on the ground in front of me caught my eye and I
cautiously investigated. It was a wounded Vietnamese. The poor bastard was
lying there with half a metre on his gut spread over the ground. A closer look
revealed that most of his head was blown off, exposing his brain tissue. I
couldn’t believe he could still be alive. His arms and legs were twitching as if
trying to crawl; his face was in the dirt with his entrails pierced by sticks. His
bloodied body was covered in dirt and leaves, and digested rice was oozing
out of the large shrapnel wound in his slashed stomach. Maybe his nerves
were causing the twitching, the poor fucking brave bastard, his heart was still
working; a quarter of his brain was spilling out of his skull and most of his
guts were lying on the ground. I couldn’t handle this. It was too much pain
for me knowing that he could not possibly survive. I aimed my rifle and shot
him twice through the heart. I hope I gave him the peace that he deserved.?'?

The knowledge that there was nothing that could be done for the VC Soldier,

combined with his apparent suffering, motivated SGT Buick to deliver the coup de grcice.214

Recently, SGT Buick described his actions on the battlefield that day:

[Mercy killing is] something that I think that is part of soldiering. It’s just one
of those things. It’s nothing I’m proud of but it’s something I did at the time
and if it had been me, I would have hoped that someone would have done the

28 BUICK & MCKAY, supra note 203, at 113. The mercy killing morality survey revealed that 52% of the
respondents believed his killing of the VC Solider was moral, while only 27% thought it was immoral. Of the
respondent, 21% were unsure of the morality of the killing. See infra Appendix D, Mercy Killing Morality
Questionnaire (scenario D).

2 Id “Another two very badly wounded Viet Cong were shot that morning. These two particular enemy were
holding their weapons in the ready to fire position. . . . Ifthey had their hands over their heads they would not
have been killed.” Id at 113-14.
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same for me if the roles were reversed, so it’s just one of those things that
happens in war. War is not nice at all.*"®

The Delta Company commander, Major Harry Smith agreed with his former platoon
sergeant and acknowledged that the wounded VC Soldier was shot “as an act of mercy
because of horrific head wounds.”'¢

One of the most chilling accounts of a mercy killing in Vietnam comes from
Specialist 4 (SP4) Arthur E. “Gene” Woodley, Jr. SP4 Woodley was a combat paratrooper
for the 5th Special Forces Group, 75th Ranger Group, 173d Airborne Division.?!” In his
book, Bloods: An Oral History of the Vietnam War,*'® Wallace Terry recounts SP4

Woodley’s story in his own words.

In early February, 1969, SP4 Woodley led a team of Soldiers to find the wreckage of

a helicopter, report on enemy movement and search for prisoners.?'® After about ten hours of

2137.30 Report: Hero of Long Tan’s “mercy killing” Upsets Comrades (ABC television broadcast Aug. 17,
2000), http://www .abc.net.au/7.30/stories/s164813.htm (transcript).

216 Smith, supra note 205. In the rain soaked brutal battle, the Australians suffered seventeen killed in action
and nineteen wounded from Delta Company, and the Viet Cong left 425 dead and about 350 wounded.
FIRKINS, supra note 200, at 436.

217 The 173d was in continuous combat in Vietnam for more than six years, and earned fourteen campaign
streamers and four unit citations. The Society of the 173d Airborne Brigade, http://www.skysoldier.org/php/
skysoldier /history.php (last visited Jan. 3, 2006). The 173d also had thirteen Soldiers awarded the Medal of
Honor, over 6,000 Purple Heart awards, and the only combat parachute assault of the Vietnam War. /d. Over
1,700 Soldiers from the 173d died in Vietnam. Jd.

218 WALLACE TERRY, BLOODS: AN ORAL HISTORY OF THE VIETNAM WAR (1984).

2 14 at247.
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travel by foot, they found the stripped helicopter that appeared to have been downed by

220

enemy gunfire.”" Near the helicopter, they found a U.S. Soldier who was staked to the

ground by his hands, feet, and neck.”?! His face was scarred and mutilated, and he had been
skimed from the upper chest to his waist.”*? His flesh had been eaten by flies, maggots and
jungle animals, exposing his intestines.”>> Specialist 4 Woodley was shocked to find the
Soldier was still clinging to life.”* The Soldier begged him and his team members to kill
him, and SP4 Woodley contacted headquarters for guidance.””® The guidance from
headquarters was “it’s your responsibility.”226 After agonizing over the right thing to do, SP4

Woodley decided:

[ put myself in his situation. In his place. I had to be as strong as he
was, because he was askin’ me to kill him, to wipe out his life. He had to be a
hell of a man to do that. I don’t think I would be a hell of a man enough to be
able to do that. I said to myself, I couldn’t show him my weakness, because
he was showin’ me his strength. The only thing I could see that had to be
done is that the man’s suffering had to be ended. I put my M-16 next to his
head. Next to his temple. I said, “You sure you want me to do this?” He
said, “Man, kill me. Thank you.” I stopped thinking. I pulled the trigger. I

2014 at 247-48.
21 14 at 248.

222 1d

223 Id

224 ]d

25 Id. at 249.

226]d
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cancelled his suffering. When the team came back, we talked nothing about
it. We buried him. We buried him. Very deep. Then I cried.?*’

Although threatened with a court-martial, nothing happened to SP4 Woodley for

administering the coup de grdce to this gravely wounded Soldier.?®

Even in Vietnam, mercy killings occurred on both sides of the line. On February 5,
1970, CPT James Lyon piloted a helicopter with a co-pilot and two crew members on a
maintenance mission when he experienced a mechanical malfunction, caught fire and

crashed.?”’

CPT Lyon sustained grievous injuries in the crash.”° He was thrown clear of the
helicopter and burned extensively on his torso and right leg which was severed four inches

below his knee. Unable to evade the due to their injuries, the other crewmembers were

27 Id. at 250. According to the respondents in the mercy killing morality survey, an overwhelming 69%
considered SP4 Woodley’s actions as moral. A slight 17% considered the killing immoral, with 14% unsure of
the morality of the killing. See infra Appendix D, Mercy Killing Morality Questionnaire (scenario E).

228 Id

29 p 0.W. Network, Biography: Parsels, John William, http://www.pow network.org/bios/p/p091.htm (last
visited Jan. 8, 2006).

230 1d
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captured by the North Vietnamese Army (NVA) troops.”! That night, they stayed with their

captors near the crash site.”2

For CPT Lyon, the night would be one of the longest in his life, filled with

unspeakable pain, and mercifully it would be his last:

Throughout the night, the crew members heard their pilot yelling and
moaning in pain. At 0600 hours, Capt. Lyon moaned and then a shot was
heard from his position about 30 feet from the aircraft wreckage. No other
outcry from Capt. Lyon was heard, and the others believed that he had been
killed by the guard.

In late March, 1973, [the three captured crewmembers] were released
from prisons in North Vietnam. In their debriefings, all three concurred on
the story that [CPT] Lyon had apparently been shot. They considered it a

mercy killing, because their pilot had been so seriously injured that they
doubted that he could survive.*?

Whether described as a warrior ethic or ethos, killing in war is often honorable. Dave
Nelson was the son of a World War II veteran.>* Raised around guns and tromping around

the jungle with his dad, he knew the Army was for him.>** Nelson became a sniper in

231 Id
232 Id
233 ld

2% JoANNA BOURKE, AN INTIMATE HISTORY OF KILLING: FACE-TO-FACE KILLING IN TWENTIETH-CENTURY
WARFARE 37 (1999).
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Vietnam, in part because it was impossible for “an ordinary grunt soldier to live by his

concept of warrior.”>

The “warrior ethos,” of which [Nelson] was so proud, emphasized “respect for
your enemy”” and insisted that “to kill civilians or lose control of yourself and
your concepts in life in combat is wrong.” “That’s the concept behind the
warrior,” he continued, “[k]ill cleanly, kill quickly, kill efficiently, without
malice or brutality.” Yet, in Vietnam, such scruples were impossible for
infantrymen. Nelson quickly discovered that he would inevitably kill
civilians: his first “kill” was a young boy seen walking too close to a road
while on a convoy was passing, and on another occasion, he was forced to
watch a young girl he had shot die in front of him . . . 2

As a sniper, Nelson could guarantee all of his kills were legitimate, clean, quick, and
without brutality. During his second tour, Nelson came onto a downed U.S. pilot,
disemboweled from the crash. Knowing he could not live, he felt compelled to k<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>